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Creditors have long been familiar with various forms of subordination, such as contractual
subordination, structural subordination, statutory subordination, and equitable subordination.
Creditors, however, may be less familiar with what this article describes as ‘policy in command’:

a form of policy-driven state action in which governments do not alter legal priority but nonetheless
place policy objectives ahead of creditor recoveries in the real-world distribution of value.

Introduction

Creditors may have confronted an unfamiliar
dynamic in recent years when policy in command
manifested itself in the world’s two largest
economies, the US and China, despite their
vastly different political and economic systems
and broader geopolitical rivalry. Specifically, in
two high-profile distress situations - a potential
Venezuelan debt restructuring and the property
developer crisis in China - the US and China

took decisive actions to advance state objectives
that had the practical effect of constraining
creditor recoveries despite leaving formal creditor
priorities intact.

In China, this occurred in connection with
the collapse of the country’s major property
developers, which left millions of homebuyers
with unfinished apartments. The Chinese
government felt compelled to act as homebuyers
reacted angrily to the fact that they did not have
access to completed apartments (for which they
had already paid substantial deposits] but were
nonetheless expected to continue servicing their
mortgages on those apartments.

In the US, it occurred following the US
government'’s capture of Venezuelan president
Nicolds Maduro in early January 2026, when
the US government asserted authority over
the protection and allocation of Venezuelan
oil revenues deposited into custodial accounts
established under the Executive Order.

The Chinese government prioritised social

stability which appeared to be jeopardised by
widespread protests and threatened mortgage
boycotts by millions of homebuyers across
China. In an executive order issued by the Trump
administration in early January 2026, the US
government prioritised its foreign policy and
national security objectives vis-a-vis Venezuela
when determining how Venezuelan oil revenues
would be managed going forward.

In China, government policy objectives may
have affected the timing and ultimate level of
creditor recoveries in the Chinese property
developer cases by channelling available financial
resources to the completion of housing projects
above all else, including debt service payments
to creditors. In the US, the new Venezuela-
related policy framework could ultimately affect
creditor recoveries in any eventual Venezuelan
debt restructuring by directing Venezuela's
oil revenues toward purposes other than debt
service, particularly broader US foreign policy and
national security objectives.

The mechanisms employed by the US and
China differed significantly. The US acted
principally through sanctions policy and asserted
presidential emergency powers, while China
relied more heavily on national policy directives
implemented through administrative and
regulatory measures largely at the local level.

In both cases, however, the practical effect was
to direct value and financial resources toward

broader state objectives.



This article, written in mid-May 2026, examines
how the policy in command dynamic manifested
itself in the US and China and considers the
implications for creditor recoveries and the
restructuring process (without taking a position
on the merits of potential creditor claims and
legal arguments or the policy decisions of the

governments discussed herein).

US: Control and allocation of
Venezuelan oil revenues

US Executive Order on Venezuelan oil revenues
Within days of the capture of Venezuelan president
Nicolas Maduro on January 3, 2026, and shortly
after his arraignment in US federal court, the
Trump administration issued an executive order
entitled “Safeguarding Venezuelan Oil Revenue for
the Good of the American and Venezuelan People.™

The Executive Order establishes custodial
accounts, to be administered by the US Treasury
Department, for the purpose of holding
Venezuela's oil revenues.? The Executive Order
also shields Venezuelan oil revenues held in the
US custodial accounts from attachment and other
judicial enforcement actions® and grants the US
government broad discretion over the protection,
allocation, and use of the Venezuelan oil revenues. ¢

The Trump administration invoked emergency
authority under the International Emergency
Economic Powers Act (IEEPA), asserting that
creditor attachment of Venezuelan oil revenues
would pose an ‘unusual and extraordinary
threat’ to US national security and foreign policy
interests.” (This article does not address the
legality of the Executive Order under US or
international law nor does it assess the merits
of potential legal challenges to it by creditors or
other parties, but instead the article focuses on
the Executive Order’s implications for creditor
recoveries and the restructuring process.)

The new framework builds upon the complex
and elaborate sanctions architecture® initially
established during the first Trump administration
as part of its ‘maximum pressure’ campaign

vis-a-vis Venezuela.” An important step in this

process occurred in 2019 when the US Treasury
Department’s Office of Foreign Assets Control
(OFAC) designated PDVSA as a ‘Specially
Designated National,” freezing property subject
to US jurisdiction and generally prohibiting
transactions involving PDVSA without OFAC
authorisation.® That regime gave the US
substantial leverage over transactions involving
Venezuelan oil, but it did not place oil revenues
under direct US control.

The current Executive Order goes considerably
further by centralising those revenues in US-
administered custodial accounts and placing their
disposition under US government authority. (Since
the Order’s announcement, the administration has
reportedly overseen the marketing of Venezuelan
crude through commodities trading firms
appointed to act on behalf of the US-recognised
interim authorities of Venezuela.’)

Public reporting on transactions conducted
under this new authority has been limited. Press
accounts describe a single early 2026 transaction
of roughly US$500m, with proceeds reportedly
deposited in an account in Qatar and used in
part to pay overdue salaries to Venezuelan
government employees. Beyond these sparse
disclosures, the operation of the custodial account
structure remains opaque, and the administration
has provided little detail regarding the criteria
governing the use or allocation of these funds.™
If this opacity persists, it could complicate
creditors” ability to assess the timing and potential
magnitude of recoveries.

The Executive Order states that attachment or
judicial process against the oil revenues could
undermine “economic and political stability in
Venezuela” and thereby jeopardise US foreign
policy objectives, including halting immigration
and narcotics flows and promoting stability in
the Western Hemisphere."" As of mid May 2026,
it appears that the administration has not issued
implementing regulations or guidance further
defining the specific purposes for which the
custodial funds may be allocated.

The Order authorises the Secretary of State



to direct the Secretary of the Treasury regarding
disbursements of the funds in the custodial
accounts,' but it enumerates no specific uses
beyond broad categories such as the ‘performance
of government functions” and the advancement

of "diplomatic and foreign policy objectives.’™

This breadth of discretion further complicates
creditors’ efforts to assess the landscape for
potential recoveries.

For many observers, the Executive Order is
reminiscent of measures adopted following the
fall of Saddam Hussein’s government, when
the reconstruction of Irag became a major
international priority. In May 2003, the George W.
Bush administration, acting pursuant to a UN
Security Council resolution,' issued Executive
Order 13303" protecting Iragi oil revenues
and directing them into the UN-mandated
Development Fund for Iraqg.™

Nonetheless, important differences exist
between the circumstances surrounding the Iraq
and Venezuela executive orders. The Irag-era
framework operated under UN auspices and
involved a multilateral reconstruction mechanism.
By contrast, the current Trump administration
Executive Order rests on unilateral US executive
action, with Venezuelan oil revenues placed in
custodial accounts administered solely by the US
government and without a comparable multilateral

framework that existed in the case of Iraq.

Potential impact of ‘policy in command’ on
Venezuelan creditors
By restricting Venezuelan oil revenues from
uses other than those authorised by the US
government, the Executive Order may, depending
on how it is implemented, limit creditor access to
what historically has been Venezuela's principal
source of funds for repayment on outstanding debt
obligations.

The importance of the oil sector to the
Venezuelan economy is difficult to overstate.
In years past, the Venezuelan oil sector has
accounted for roughly 25% of GDP," at least half

of government revenues,'® and 90% or more of

Venezuela's foreign-exchange earnings.” Oil
revenues therefore lie at the very heart of both
the Venezuelan economy and the finances of the
Venezuelan state.

To the extent that the Executive Order is
implemented in a manner that directs substantial
portions of Venezuelan oil revenues toward
broader US policy objectives rather than in
significant part toward debt service, Venezuelan
creditors may find their main prospective source of
funds for repayment significantly constrained.

To be sure, if the US government directs oil
revenues toward rebuilding Venezuela's degraded
oil sector and broader infrastructure, such
measures could ultimately benefit creditors over
the longer term by increasing future oil production
and revenue generation. Likewise, if the revenues
are used to help stabilise the Venezuelan economy
more generally, that too could ultimately benefit
creditors over time.?

The key question, however, is how long creditors
may have to wait before substantial oil revenues
become generally available for use by the
Venezuelan government and PDVSA, including
for debt service purposes in particular. As noted
above, the Executive Order does not provide a
specific termination date, as it is predicated on
the continued existence of a declared “national
emergency” and does not specify how or when that
“emergency” would be deemed to have ended.

In the coming period, creditors are expected
at some point to begin negotiating a debt
restructuring with the Venezuelan government
and PDVSA.2" Any such restructuring exercise will
depend heavily on debt sustainability analyses
(such as those carried out by the International
Monetary Fund) and economic models regarding
Venezuela's future economic performance.

Yet in the absence of clarity regarding whether
Venezuelan oil revenues will remain under US
control and therefore unavailable for unrestricted
use by the Venezuelan government and PDVSA,
it may be difficult to incorporate oil revenue
projections into restructuring models with any

confidence, thereby complicating assessments



as to the repayment capacities of both the
Venezuelan government and PDVSA.

Thus, any restructuring plan might end up
being developed without clarity regarding one of
its most critical variables: the level of oil revenues
that ultimately may become available to support
debt service. (Determining the level of future oil
production in Venezuela and predicting future oil
prices will be a major challenge in their own right,
with or without the Executive Order.)?

If substantial portions of Venezuelan oil revenues
under US control are directed toward broader
US policy objectives rather than in significant
part toward debt service, Venezuelan creditors
could ultimately find their recovery prospects
increasingly shaped by those broader objectives,
which by their nature may be wide-ranging and
fairly open-ended. In this sense, the Executive
Order could therefore have a direct impact on
creditor recoveries and the broader restructuring
process.

The Executive Order may also constrain
creditors by prohibiting enforcement actions
against Venezuelan oil revenues under US control.
Such restrictions could limit both creditors” ability
to pursue recoveries through litigation and their
potential leverage in restructuring negotiations.
At the same time, however, these protections
may help prevent a disorderly scramble for assets
during the restructuring process - the so-called
‘race to the courthouse’ - which could otherwise
lead to the premature dismemberment of the
assets and revenue streams available to the

Venezuelan government and PDVSA.

China: Control and allocation of
value in the property sector

Impact of the property developer crisis on
Chinese homebuyers

China’s property sector has experienced
extraordinary turmoil in recent years. Beginning
in late 2021 with the default of Evergrande,” one
of the country’s largest developers, a cascade of
defaults soon spread across the sector, ultimately

affecting numerous major firms including Country

Garden, Kaisa, Sunac, Modern Land, and others.

Collectively, Chinese developers had incurred
exceptionally large debt burdens, part of which
was owed to offshore creditors, principally
offshore bondholders who had invested in
bonds issued by offshore holding companies.?
Evergrande alone reportedly had total liabilities
of approximately US$300bn,? including billions
of dollars of offshore indebtedness. These
offshore creditors often occupied a relatively weak
structural position within the developers’ capital
structures, as discussed more fully below.

The crisis was particularly serious because many
developers had undertaken massive residential
projects throughout China that remained
unfinished at the time of their defaults. Some
estimates suggested that roughly twenty million
housing units were incomplete during this period.?

A central feature of China’s property
development model was its reliance on apartment
presales: homebuyers paid substantial deposits?
and became obligated on mortgage financing
well before construction had been completed,
and in some cases even before meaningful
construction had begun. Chinese banks played
a central role by extending mortgage financing
tied to these unfinished projects. More broadly,
because the presale model depended heavily on
continued public confidence that housing projects
ultimately would be completed and delivered, the
preservation of that confidence became closely
intertwined with broader social stability concerns
given the large portion of household savings
invested in residential properties.

Although the presale model provided developers
with substantial upfront liquidity intended to
support construction, developers often deployed
these funds more broadly across their operations,
including for land acquisitions, new projects, and
debt service. As defaults mounted, many projects
stalled, and the funds available to developers
proved insufficient to complete construction or
refund homebuyer deposits. This left millions of
homebuyers in a precarious position: they had

committed substantial savings to apartments that



remained unfinished and inaccessible, they were
still obligated to service their mortgages, and they
had no easy means of recovering the deposits they
had already paid.

These tensions escalated when homebuyers
across numerous cities began organising protests
and threatening mortgage payment boycotts
on unfinished apartments.?® The plight of these
homebuyers had broad implications for Chinese
households, the broader economy, the financial
system, and social stability.

For most Chinese households, residential
property is the principal outlet for investment and
the primary store of wealth.?” When investments
in stalled housing projects plummeted in value,
many households lost or were at risk of losing
a substantial portion of their savings. This
deterioration in household balance sheets may
have generated some negative wealth effects,
potentially contributing to declines in consumer
confidence and discretionary spending.*

The crisis also carried major implications for
the broader Chinese economy. In recent years,
the property sector, together with construction
and other related industries, has accounted for
roughly 20% to 25% of China's GDP (depending on
the methodology used).*" With the sector under
severe strain as a result of the collapse of major
developers and the stalling of large numbers of
projects, the Chinese economy faced substantial
headwinds.

A sector that had long served as a central
driver of growth instead became a continuing
drag on the economy, weighing on investment,
industrial activity, and local government revenues.
Even today, several years after the onset of the
property developer crisis, continued weakness in
the property sector remains a headwind for the
broader Chinese economy.

Furthermore, a widespread refusal by
homebuyers to service mortgages on unfinished
apartments could have significantly increased
non-performing loans (NPLs] at Chinese banks,
particularly at regional and local institutions

with concentrated exposure to both residential

mortgages and property developer financing.
While a full-scale boycott might not by itself
have triggered a systemic financial crisis since
mortgages constituted a relatively modest
share of banks’ overall loan portfolios,* it could
nonetheless have imposed substantial strain
on the affected banks and heightened financial
pressures at the local level.

Finally, the widespread protests by homebuyers
across hundreds of Chinese cities and the
accompanying threat of mortgage boycotts by
millions of borrowers raised serious concerns
about social stability for Chinese policymakers.
The homebuyers represented a significant middle
class constituency, and their anger over stalled
projects and their continuing obligations to service
mortgages on uninhabitable units became a
politically sensitive issue.

Maintaining social stability has long been an
overriding priority of Chinese authorities,® and
the prospect of coordinated unrest among middle
class households was viewed by Chinese policy
makers as posing a potentially serious threat to
social stability and therefore required a strong

government response. *

Tools used by the Chinese government to
address potential social instability

The Chinese government, at both the national
and local levels, deployed a range of tools in
response to what it viewed as a potentially serious
threat to social stability arising from the property
developer crisis. At the national level, the central
government acted through key ministries and
financial authorities, including the Ministry

of Housing and Urban-Rural Development
(MOHURD), the People’s Bank of China [PBOC],
and the National Development and Reform
Commission (NDRC].

The central government broadly shaped the
contours of the policy response that centred
around what became known as the ‘ensure
delivery of homes' policy or the ‘guaranteed
delivery of homes' policy (known in Chinese

as '‘Bao Jiao Lou’).** The objective was clear:



Chinese authorities wanted unfinished property
development projects completed so that
homebuyers could take possession of apartments
that they had already paid for. Other government
authorities adopted policies designed to support
this overarching objective, including measures
through which the PBOC made liquidity available
to banks to facilitate project completion and
broader stabilisation efforts.

As is often the case in China, while the
central government established the broad policy
framework, local government bodies were largely
responsible for translating those directives into
concrete action. At the local level, implementation
was carried out through local housing bureaus,
municipal and provincial governments, local
financial regulators, and local branches of major
banks, each of which operated under strong
pressure to prioritise housing completion and
social stability. Yet implementation across China
was often uneven, as local authorities exercised
significant discretion and policy measures
frequently varied across localities depending on
local conditions.

One important tool used by local authorities was
the supervision and control of escrow accounts
established by property developers. Although local
governments exercised some degree of oversight
over these accounts prior to the crisis, developers
generally enjoyed significant discretion regarding
the use of escrowed presale funds. During the
crisis, however, local authorities increasingly
tightened supervision®* and sought to ensure that
withdrawals from these accounts were directed
primarily toward the completion of unfinished
housing projects rather than toward broader
corporate or financing purposes.

As a result, with tightened supervision of
escrow accounts, much of the liquidity in these
accounts was effectively redirected toward
housing completion objectives. Local authorities,
however, sometimes relaxed escrow restrictions
when excessively tight controls threatened to
deprive developers of liquidity needed to continue

operations or advance construction activity.”

Another important tool was the so-called
‘whitelist” financing program through which
local governments identified stalled but viable
residential projects deemed priorities for
completion.®® Once projects were placed on
approved whitelists, banks were encouraged
to accelerate credit approvals and provide
targeted financing intended primarily to facilitate
construction completion and delivery of homes. In
some instances, local governments and state-
owned entities also became directly involved in
coordinating or supervising stalled projects in

order to facilitate housing completion.

Impact of ‘policy in command’ on creditors of
Chinese property developers

The Chinese policy response to the property
developer crisis may have further constrained the
practical ability of creditors, particularly offshore
creditors, to realise meaningful recoveries
compared to the pre-crisis period. The Chinese
government'’s overriding focus on the completion
of projects and the guaranteed delivery of homes
meant that creditor recovery considerations
increasingly became secondary to the
government'’s broader social stability objectives.

In particular, tighter supervision of escrow
accounts meant that much of the available
liquidity for property developers increasingly had
to be directed toward project completion and
housing delivery. As a result, substantially less
liquidity remained available for broader corporate
purposes, including debt service obligations owed
to creditors. Creditor recovery considerations
therefore appeared increasingly to yield to the
broader social stability objectives in the overall
calculus of Chinese policymakers as they
confronted mounting homebuyer unrest.

The whitelist financing program, by contrast,
largely involved the introduction of new liquidity
into the property sector for the specific purpose of
facilitating project completion. This differed from
the redirection of pre-existing liquidity, such as
presale escrow funds, that otherwise could have

been potentially available for broader corporate



purposes such as debt service. Thus, its direct
impact on creditor recoveries is less clear than the
impact of tightened escrow supervision.

To the extent that the whitelist financing involved
new lending by domestic financial institutions
tied to project completion objectives, it also may
have had the practical effect of strengthening
the position of those lenders, often domestic
financial institutions, relative to pre-existing
offshore creditors. Even so, the whitelist program
underscored the extent to which housing
completion and social stability had become
crucial government priorities during the property
developer crisis.

To be sure, offshore bondholders who invested
in bonds issued by the offshore holding companies
of Chinese property developers were already in a
structurally disadvantaged position. At a minimum,
sophisticated investors would have understood this
fact when entering into the transactions.* The
offshore entities that issued the bonds were only
one part of a multilayered corporate group and
were far removed in the corporate group structure
from the mainland operating subsidiaries where
the principal assets and cash flows of the property
developers were located.

The offshore bondholders were therefore
structurally subordinated to onshore creditors who
enjoyed more direct access to the assets and cash
flows generated within mainland China. Offshore
creditors of the Chinese property developers
attempted to mitigate the risks associated
with structural subordination through various
credit-enhancement mechanisms, including
so-called 'keepwell deeds” and ‘equity purchase
undertakings.” Although Hong Kong courts
generally upheld the validity of certain of these
arrangements, offshore creditors encountered
significant difficulties enforcing such rulings in
mainland China.

The negligible recoveries® realised by many
offshore creditors cannot be attributed solely,
or perhaps even primarily, to the Chinese
government’s social stability policies, given both

the structural subordination of offshore claims and

the severe deterioration in the financial condition
of the property developers themselves. Against
this backdrop, the policy in command dynamic
described above may have further constrained the
recovery prospects of offshore creditors by directing
project-level liquidity and financial resources
toward housing completion and social stability

objectives rather than debt service.

Conclusion

When creditors are making lending or investment
decisions, they and their advisors will carefully
review the relevant agreements to understand

the key features of the transaction. In particular,
among other things, they will seek to understand
the priority structure of the transaction, including
the ranking of claims within the borrower’s capital
structure.

They will also analyse the borrower’s capital
structure and corporate organisation to determine
whether certain claims may be structurally
subordinated by virtue of their position within the
corporate group. Creditors will also conduct due
diligence concerning the financial, business and
other key aspects of the borrower.

Creditors lending or investing in developing
countries and emerging markets in particular
routinely consider political risk when evaluating
lending or investment transactions. The policy
in command dynamic described in this article
focuses more narrowly on how governments may
redirect the practical flow of value through policy-
driven mechanisms without formally altering
creditor priorities.

Based on all of these reviews and analysis,
creditors may believe that they have developed a
reasonably comprehensive understanding of the
principal risks associated with the transaction
in question. They will then price their loans or
investments accordingly.

Yet this standard methodology may not fully
capture risks that lie outside the four corners of
loan agreements and other financing documents
and that are not reflected in formal capital

structures or in other routine due diligence, as



the US and Chinese case studies in this article
illustrate. In particular, policy objectives pursued
by the government may affect how the cash
waterfall operates in practice, even without any
formal changes to the priority provisions contained
in the underlying agreements.

The central issue is not necessarily whether
creditors formally lose their legal rights, but
whether governments affect the control and
allocation of value in ways that materially affect
the realisation of creditor recoveries in practice.
Thus, the policy in command framework outlined
in this article suggests that creditors should, as
part of their broader credit assessment, consider
the possibility that states may intervene in ways
that affect the practical allocation of value and, in
turn, creditor recoveries.

In the China example, creditors might perhaps
have anticipated that Chinese authorities would
intervene in a sector as politically sensitive as
housing, given the government’s long-standing
concerns regarding social stability. By contrast, it
would likely have been considerably more difficult
for creditors to have foreseen the extraordinary
sequence of events that unfolded in Venezuela,
beginning with the US military operation that
resulted in Maduro’s capture and culminating in
the US assertion of control over Venezuelan oil
revenues.

The fact that such interventions have arisen
in both the United States and China - countries
with such vastly different political structures and
economic systems — may suggest the possibility
that similar policy-driven reallocations of value
could also arise in other national contexts,
irrespective of their form of political or economic
organisation.

States confronting political, social, or economic
instability - or operating under government
declared emergencies in response to actual or
perceived threats — may increasingly pursue
policy objectives that affect the practical
allocation of value among stakeholders. Such
interventions may occur even without formal

changes to contractual priorities set forth in

loan agreements, bond indentures, intercreditor
agreements, and related financing documents.

This risk of policy in command becomes
particularly salient in global capital markets in
which the debt of companies and sovereigns in
one jurisdiction may be held by creditors dispersed
across the world. Global capital markets may also
be affected by this dynamic if creditors incorporate
the heightened uncertainty surrounding recoveries
into their decisions regarding the pricing and
availability of new credit.

The risk is further heightened by rising
geopolitical conflict and by repeated shocks to the
international economic system within only the last
six years, including the Covid-19 pandemic, the
war in Ukraine, heightened global trade tensions,
and most recently the war in Iran.

Accordingly, creditors operating in global
capital markets should incorporate the policy in
command dynamic into their credit assessments
and reviews rather than relying solely or primarily
on traditional analytical frameworks focused on
contractual terms, formal capital structures,
standard due diligence, and conventional political

risk analysis.
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